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The legal status of ‘climate refugees’ under international human rights and refugee law

Many of the consequences of ‘unequivocal’ global warming mentioned by the Intergovernmental Panel on Climate Change (IPCC) in its Fourth Assessment Report 2007
 are already reality for many people today. However, the intensity and quantity of disasters
 and environmental degradation is on the increase.
 Developing countries are and will be particularly affected by the impacts of climate change.
 

Climate change and human rights

For human beings the implications of climate change on their everyday lives are the following: Crop yields will decrease, which poses a major problem for developing countries, in which agriculture is still the main source of income for the majority of the population;
 it will become an even greater problem in combination with population growth. Further repercussions are the shortage in safe drinking water, the destruction of housing and adverse impacts on human health through extreme weather events and changes. Thus, basic needs, which are necessary to live a life in dignity (e.g. food, water, housing or health), are affected. Those basic needs find their expression in human rights belonging to everyone of us: the right to an adequate standard of living (which comprises the right to food, water, housing), the right to health and in extreme cases also the right to life. Since some human beings and communities will be affected by the negative impacts of climate change more than others, the right to non-discrimination and equality is at stake as well:
 already disadvantaged groups of the population, in particular poor people in marginalised groups (due to e.g. age, sickness, disability, gender, indigenous origin) are most vulnerable to the negative impacts of climate change. They often live in high-risk zones (low-lying areas, arid zones) and are least in a position to adapt to the consequences (e.g. due to lack of financial resources, political participation, lack of rights, lack of access to information), which further contributes to their powerlessness. 

But who is responsible for ensuring and protecting the human rights of those persons affected, in most cases living in developing countries? We know that most of the global warming of the past fifty years was – according to the IPCC – ‘very likely’ due to anthropogenic greenhouse gas emissions,
 which can be historically attributed to a great extent to developed states. However, under traditional international human rights law, it is the home state of the persons affected, i.e. in many cases a developing country, which is primarily responsible to respect, protect and fulfil human rights and in particular to guarantee equal access to all basic human rights for all persons. Thus, climate change (caused to a great extent by emissions by third states) is now putting an additional burden on such countries.

Climate change and displacement & the importance of preventive measures

Today it is clear that due to the denial of the bases of livelihood displacement is inevitable and already happening. Still, since the consequences of climate change depend on the exposure, risk, vulnerability, and coping capacity of the countries and communities,
 measures relating to mitigation and adaptation can reduce the extent of displacement considerably. Thus, it is of utmost importance to recognise that the reception of 'climate refugees' forms only one element of the solution and to be aware of the significance of preventive measures to be taken in different areas (e.g. development cooperation, human rights, humanitarian assistance, environmental protection).
 In particular, strengthening the resilience of communities through poverty reduction and empowerment of the people affected can help adapting to climate change impacts and avoiding displacement. Empirical research projects such as the EACH-FOR project (which assessed forced migration scenarios in 23 countries) have already started to investigate the impacts in more detail. 

While the number of persons already displaced and to be displaced in the future by the impacts of climate change is disputed,
 research initiatives have started to shed light on this issue: according to a study by the UN Office for the Coordination of Humanitarian Affairs (OCHA) together with the Internal Displacement Monitoring Centre (IDMC) of the Norwegian Refugee Council several millions of persons are already displaced due to climate-related disasters each year;
 the study was based on a typology of the consequences of climate change used by the UN Representative of the Secretary General (SG) on Human Rights of Internally Displaced Persons (IDPs) (Walter Kälin) and UNHCR; this typology should help in considering displacement scenarios and question relating to the legal status:
 
· Sudden-onset disasters (floods, storms): in 2008 more than 20 million persons were displaced due to climate-related sudden-onset disasters; displacement is to a great extent of a temporary and short-distance nature. 

· Slow-onset disasters (drought): more than 26.5 million persons are affected by 12 droughts; estimates for displacement are not easily available, more research is necessary.

· Slow onset sea-level rise: in 2008 2,000 inhabitants of Tulun (Carteret) and 400 of Takuu Islands (Papua New Guinea) were permanently relocated. The figures are likely to substantially increase according to the IPCC. But more data are needed.

· Displacement linked to conflict: impacts of climate change (e.g. drought) lead to increasingly scarce resources and more competition; violent conflicts may be triggered. However, more data with regard to the number of persons displaced is needed.

So-called ‘hotspots of displacement’ are small island developing states, Africa, mega-deltas in Asia and the polar regions.
 
Still, it is unclear whether or what kind of legal protection should be accorded to those displaced. In the following the status quo of the legal status under international human rights and refugee law including its current challenges are explored. Based on that, possible solutions to the problem are discussed.

The notion 'climate refugees'

While researchers and politicians started using the term ‘environmental refugees’ already in the mid-1980s
 and – with increasing scientific consensus regarding the impacts of climate change – also the notion ‘climate refugees’, there does not exist any legally binding definition of this term. Many experts and UNHCR even warn of using this term since it might deteriorate the legal status of political refugees.
 In recent research projects working definitions regarding ‘environmentally displaced persons (EDPs)’ are used to make the separation from the term 'refugee' more visible.
 

In the following the notion ‘internal/international climate refugee’ or ‘internal/international climate displacee’ is used interchangeably without implying the application of the Geneva Refugee Convention to this category of persons; it is referred to persons and communities who see themselves forced or were forced to leave their homes mainly due to climate-induced degradation (i.e. see their basic needs to live a life in dignity threatened) or who – if returned to their homes  – would face a real risk of a serious threat to their lives or livelihoods. 
1 Status Quo and challenges regarding the legal status of 'climate displacees' under international human rights and refugee law

1.1 Persons staying within their country of origin ('internal climate displacees')

It is likely that the majority of persons affected by the impacts of climate change will be displaced within the home state because '[...] mobility largely dependes on resources and networks, and climate change is likely to negatively affect people's resources, increase their vulnerability and thereby reduce their mobility'.
 However, if persons are displaced within their countries, under international law it is the home state, which remains primarily responsible for their protection. Also the Guiding Principles on Internal Displacement
 suggest that it is the home state, which is primarily responsible for internally displaced persons (IDPs): these Principles, which are a synthesis and analogy of already existing international norms in the areas of human rights, humanitarian law, refugee law
 and which were developed in order to show how international obligations can be applicable in the development of national policies and laws,
 explicitly cover victims of natural disasters.
 In the mean time it has been clarified by the Representative of the SG on the human rights of IDPs that the definition includes also climate change-related displacement, including slow-onset disaster displacement.

Content-wise the Guiding Principles on Internal Displacement cover protection from displacement,
 during displacement, humanitarian assistance and durable solutions.
 In all phases, the securance of participation and non-discrimination in planning is important; the Principles contain the right to be informed, consulted, to participate in decisions affecting them.
 Since during displacement discrimination often gets worse, the rights of the poor have to be taken into consideration in reconstruction plans (access of the poor to housing, education, healthcare).
 Apart from the Guiding Principles on Internal Displacement, Operational Guidelines on Human Rights and Natural Disasters (2006)
 were developed to better illustrate how human rights are applicable before during and after natural disasters. They address inter-state and non-state humanitarian actors, but can be also helpful for countries of origin. The Operational Guidelines also reflect rules stemming from international human rights and humanitarian law but take account of the Guiding Principles. A Manual (2008) contains ‘human rights background’ and practical operational steps and examples to give humanitarian actors guidance for practical implementation. They show that persons threatened by natural disasters have the same human rights as other persons in the same country and should not be discriminated against (principle 1) and that ‘human rights underpin all humanitarian action’. 
While the problems faced by ‘climate refugees’ displaced within their home states are addressed in a normative framework at international level, it seems problematic that 

· States often do not incorporate the Guiding Principles on Internal Displacement in their national legal frameworks at all or not adequately
: for instance they do not adapt the Principles to their specific legal systems (e.g. Liberia). This even though at regional level, the Council of Europe (CoE) and the Organisation of American States (OAS) have recommended the adoption of the Principles through national law. On African level, even explicit legal obligations to incorporate them in national law exist in the Great Lakes Protocol on the Protection and Assistance to IDPs.
 

· Problems arise at operational level: The home state is often unable to implement the Guiding Principles (e.g. lack of resources), it does not understand protection tasks,
 or it is unwilling to implement the Guiding Principles (e.g. obstructing assistance of international organisations).
 Apart from that, international organisations often do not include persons displaced by environmental degradation or disasters in their mandates properly; further, international humanitarian support is not coordinated adequately. For instance, at country level, UNHCR, OHCHR and UNICEF decide on the leadership in the case of natural disasters on a case-by-case basis, which turns out problematic with regard to predictability and swiftness. Therefore, a similar approach as the Cluster Approach as applied with regard to conflict-related internal displacement (here UNHCR takes the lead of the Protection Cluster, co-leads the Camp Coordination/Management Cluster with IOM; co-leads the Emergency Shelter Cluster with the Red Cross) is suggested. 
· Problems with regard to equity occur: It is the home state, in many cases a developing country, which is primarily responsible for coping with internal displacement. This state, however, contributed least to climate change.

1.2 Persons leaving their country of origin ('international climate displacees')

Public international law addresses climate change primarily in the context of mitigation of or adaptation to the adverse impacts of climate change (i.e. UN Framework Convention on Climate Change (UNFCCC), Kyoto Protocol). However, it is hardly touched upon the question of what solutions can be offered to persons displaced. Global international human rights and refugee instruments do not explicitly mention victims of environmental change.
 In that regard, the Office of the High Commissioner for Human Rights stated in its report on the relationship between climate change and human rights (A/HRC/10/61) that further study of protection mechanisms would be needed. 

The Geneva Refugee Convention (GRC)

It is heavily disputed whether or under what circumstances persons displaced by climate-induced environmental change fulfil the refugee definition as laid down in Art. 1A (2) Geneva Refugee Convention 1951 (as amended by the 1967 Protocol).
 It is argued that the two core elements of the refugee definition (firstly a ‘well-founded fear of persecution’
 and secondly a nexus of well-founded fear of persecution with one of the enumerated reasons (‘well-founded fear of persecution for reasons of race, religion, nationality, membership of a particular social group or political opinion’)) are not fulfilled. 

With regard to the first element it is sometimes brought forward that the violation of economic social and cultural rights (e.g. through poverty) is not an equal threat as the violation of civil and political rights and therefore does not amount to ‘persecution’. This argument is not convincing: Firstly, the principle of universality and interdependence of all human rights would not support such an approach. Secondly, if persons lack basic food, water, shelter, health etc. so that they cannot live a life in dignity anymore, such a situation can be equally serious as the violation of civil and political rights; in certain cases they might even face ‘serious harm’ and thus persecution could be assumed. 
The greater obstacle seems to be the second element, i.e. the fear of persecution for one of the persecution grounds. Displacement scenarios which are quite clear-cut and with regard to which it is agreed (also by UNHCR) that they might qualify under the GRC are cases when governments systematically impose foreseeable risks regarding climate change impacts (of a sufficiently serious nature) on members of particular race, religion, nationality, or target a specific group in refusing to cope with environmental disasters: for instance during and after the Tsunami 2004 members of the Dalit caste in India received less support or no support at all by the government. Many other cases, however, are not clearly covered. Still, it could be argued that persons belonging to the most vulnerable groups among the poor (e.g. women, children, indigenous peoples), which are disproportionately affected by the impacts of climate change, form a social group. 

Thus far, the majority of states and UNHCR do not want to see the refugee definition interpreted in a liberal manner. With regard to those cases, the UN High Commissioner for Refugees, Antonio Guterres, stated that ‘[…] others may require new approaches, premised upon new forms of inter-State cooperation, international solidarity and responsibility-sharing’.

Complementary forms of protection

If persons displaced by the impacts of climate change do not qualify for refugee status, they could under certain circumstances still receive a complementary form of protection, which is based on the prohibition to send someone already present on the territory of a third state
 back to a country in which he or she would risk torture, degrading or inhuman treatment or other serious human rights violations (the principle of non-refoulement).
 On a European level, protection is in most cases based on Art. 3 ECHR.
 Codified forms exist within the EU (‘subsidiary protection’ under the EC Qualification Directive) or the US (‘Temporary Protected Status’). The EC Qualification Directive
 refers with regard to subsidiary protection to the notion of ‘serious harm’,
 a form of which can be inhuman or degrading treatment in the country of origin.

In the case of ‘climate refugees’, in many cases a lack of access to resources in the country of origin, i.e. the violation of economic, social and cultural rights, is at stake. In the past, in such claims it was argued primarily that those cases amounted to ‘inhuman or degrading treatment’ (Art. 3 ECHR).
 Degrading treatment may encompass the denial or insufficient provision of basic needs necessary for a dignified existence (including access to health, shelter, social security, and the education and protection of children) if a minimum level of severity is met.
 An applicant must show that there are substantial grounds for believing that he/she would face a real (‘foreseeable’) risk of being subjected to inhuman or degrading treatment (ill-treatment attaining a minimum level of severity) if removed.
 However, at the moment the threshold for inhuman and degrading treatment is extremely high. It is argued that resource-related Art. 3 ECHR-claims are not likely to develop into a meaningful alternative protection basis
 so that ‘inhuman or degrading treatment’ cannot be used as a remedy for general poverty or lack of resources
 (unless in cases of general threats for body, life or health
). Therefore, except for the case of a complete denial of a right upon return, states may return a person to countries that do not provide equivalent level of rights to the ECHR. 

At EU level, already at the time of drafting the Qualification Directive, the European Parliament recognised that a growing number of people who are forced to leave their homes due to environmental degradation would not be covered and would equally need protection; appropriate instruments and policies of prevention would need to be devised ‘as a possible step 2 of a Common European Asylum Policy’.
 The directive was elaborated at a time when the international community was aware of problems of environmental degradation and the vulnerability of large groups of persons in search of international protection.
 The Council of the EU explicitly wanted to cover only man-made situation and not natural disasters.
 Some scholars, however, argue that there is still room for interpretation so that ‘environmental refugees’ can avail themselves of ‘subsidiary protection’ since the drafters of the Qualification Directive were not aware of the scientific certainty regarding climate change and its repercussions and that climate change was man-made.

Quite useful (but so far not applied in practice) in the context of ‘climate refugees’ is the argument put forward by scholars that in determining whether migration is ‘forced’, the role of the global economy, western economic interest and policies in destroying local livelihoods and triggering movement in search of better opportunities needs to be taken into account. In that context, it is asked whether states benefiting from the global economy could be legally obliged to grant international protection for those moving in search of better opportunities, to provide assistance to the country of origin to prevent displacement or to open lawful channels for economic migration.
 This argument could also be made with greenhouse gas emissions and the environmental consequences in developing states. However, so far (developed) states and courts are not willing to follow such a line of arguments.

Temporary Protection

Another form of protection, which could be applicable to ‘climate refugees’ is temporary protection, which is usually granted as a form of emergency protection in response to a sudden (spontaneous or aided) mass influx of a large number of displaced persons from a specific country or geographical area. The size of influx would overwhelm standard refugee status determination procedures.
 Protection
 should only last as long as it remains impossible to accord protection on an individual basis. For instance, in 1999 UNHCR coordinated an international Humanitarian Evacuation Programme for refugees from Kosovo; 92,000 refugees were temporarily hosted by 29 states. This was regarded as a shift in UNHCR’s traditional practice of keeping refugees within the region of displacement. UNHCR saw it as an example of solidarity and burden-sharing, showing ‘an exemplary political will to avert a risk of destabilisation created by the presence of large numbers of refugees in precarious circumstances.’
 On EU level, the EC Council Directive 2001/55
 establishes minimum standards for granting temporary protection
 in the event of a mass influx; its definition of ‘displaced persons’ is broader than the one regarding beneficiaries of subsidiary protection in the Qualification Directive because it refers to ‘generalised violations of (…( human rights’.
 However, the system only applies if it is triggered by a decision of Council, i.e. representatives of EU Member States, on proposal of the Commission. This system has not been applied so far. 

European state practice

Only very few states explicitly grant in their national laws explicitly international protection for environmental reasons, for example Finland
 and Sweden
 grant subsidiary protection to persons who are not in a position to return to their countries of origin due to an environmental disaster. The Finnish Aliens’ Act envisages temporary protection for up to three years explicitly if persons cannot return in safety because there has been massive displacement due to an environmental disaster.

While Denmark does not grant international protection, in the past it granted residence permits for humanitarian grounds
 to families with small children, to single women with small children or to landless persons because in their home countries such as Afghanistan or Eastern African states they would be faced with extremely difficult environmental conditions, in particular drought. 
1.2.1 Legal status of persons whose states are 'disappearing' - Questions of citizenship and statelessness

An even more difficult question with regard to protection arises in the context of the particular threatening scenario of disappearing island states in the South Pacific, Indian Ocean or in the Caribbean. Their very existence is threatened by rising sea-levels; also culture and identity are at stake.
 Here many questions of public international law need to be solved. It is not clear if or under what circumstances states cease to exist under public international law and which legal status the citizens of such states would have – whether they would be ‘stateless’ or be granted refugee status.

The maintenance of citizenship would only make sense if the government had a right to function from the territory of another state. However, under current public international law, exile governments can be recognised only as long as there exists a serious possibility of return. Thus a right to a territory replacing lost territory would need to be stipulated in international law; it would need to be regulated if such claims were to be posed against specific states (e.g. highest per capita emissions) or against the whole international community (with internal burden-sharing for states with relatively little per capita emissions). In case of resettlement of affected citizens to a third state, it is not clear whether they could form a national minority and have collective rights (e.g. right to live together with other citizens). 
Otherwise (if the population can survive only through leaving and the government cannot exercise sovereignty anymore), an international body would need to be made responsible for determining when the state ceases to exist. However, in this case public international law would not have a ready solution for citizens of such a state. The definition of ‘statelessness’
 is based on the denial of nationality under the ‚operation of law’ (i.e. non-applicability to situation of de facto statelessness); neither the GRC (providing protection also to stateless persons fearing persecution in relation to the country of ‘former habitual residence’) nor the statelessness regime (for persons not fulfilling the specific criteria of the GRC-definition) would apply. However, UNHCR has announced that it would see some role regarding citizens of sinking islands seeking for safety abroad or in context of statelessness.

1.2.2 Challenges

To begin with, ‘climate refugees’ are not visible in international protection instrument. This risks that such instruments are subject to diverging interpretations at national level and that certain persons actually in need of protection are not covered.

Secondly, even if we came to the conclusion that norms of international protection applied to persons leaving their country for environmental reasons, then it could still prove problematic in terms of equity: many of those who leave their countries will stay in their regions since they lack necessary resources and networks for long-distance migration. However, the countries in the regions are in the same or at least in a similar position as the countries of origin of those people (they are mostly developing countries and themselves affected by the impacts of climate change but also population growth). Thus, the ‘burden’ would remain with developing countries, which contributed least to climate change. There is no obligation under international law to share the burden. This outcome seems problematic, if we bear in mind that a) industrialised countries are responsible for the highest per capita emissions of greenhouse gases and have benefited from those emissions, that b) developing countries contributed least to climate change, that c) developing countries are the most affected states and that they are d) the most vulnerable states to the impacts of climate change.

2 Outlook: Possible Solutions 

Traditionally human rights issues arose within a state, but climate change is different – it is a global phenomenon, which requires a global solution. In that regard, international human rights law and international environmental law could complement each other: The UN Framework Convention on Climate Change (UNFCCC) recognises an allocation of responsibility according to the principles of equity and common but differentiated responsibilities (however, only in the context of preventive measures); it refers to the protection of the climate system for future generations.
 Accordingly, developed state Parties (which contributed considerably to global warming) should take the lead in protecting the climate system for the benefit of present and future generations; support developing countries, in particular the vulnerable ones, in the mitigation and adaptation to the adverse impacts of climate change (e.g. delivering technical and financial support). Specific needs of developing state parties should be given full consideration. 

The international human rights framework would add some important elements: 

· International environmental law contains obligations between states without referring to the situation of the individual. Human rights re-direct the focus on the situation of the individual and demands to take their special needs into account (when e.g. developing adaptation measures) and to give them a voice in decision-making. 

· Human rights show that there are minimum levels below which repercussions of climate change cannot be allowed (e.g. compare General Comments on diverse economic, social and cultural rights describing the ‘core contents’ of a right). 
· International instruments relating to economic social and cultural rights contain the concept of international cooperation and assistance, according to which third states should cooperate with other states, which are not in a position to ensure basic rights for their populations (e.g. Art. 2 ICESCR). While the legal nature, scope and content of these international obligations regarding the provision of financial or technical assistance is contested (in particular by developed states), the treaty body of the ICESCR has repeatedly held that particularly those states, which can be made responsible for the non-realisation of economic social and cultural rights and which are capable to do so should be obliged to take steps and provide at least the core of such rights.
 In that regard, at the Panel Discussion at the Human Rights Council on the relations between climate change and human rights in June 2009 delegates expressed different views whether the main focus of international human rights law in the climate change context should be on national or international obligations. Deputy High Commissioner for Human Rights, Mrs. Kang, stressed in this Panel discussion that there was a need for international assistance and cooperation to address the unequal burden.
Thus, looking at human rights and international environmental law it seems convincing that in particular developed parties which are in a position to assist and which contributed most in the past should be targeted by this obligation to cooperate with states which are not in a position to ensure the basic minimum needs of their population. Bringing both sources of law together, it becomes evident that a) persons leaving their countries because their very basic needs cannot be ensured anymore by the home state due to impacts of climate change deserve international protection and that b) economically well developed countries with high per capita emissions of greenhouse gases should bear at least a considerable part of the ‘protection burden’ (since it is their greenhouse gas emissions, which finally contributed to a situation in which the country of origin is unable to protect individuals against harms).
 
Making 'climate refugees' visible in international protection norms: The need for a new instrument?

At the moment, it is discussed a lot on whether there is a need for a new instrument (or only for amendments in existing texts) and if yes, how such an instrument should look like and whether it should be developed within an already existing framework. It is also debated whether – if a legal instrument was developed – it should protect only ‘climate refugees’ or also other ‘environmental refugees’ in general. Here some examples: the Parliamentary Assembly of the Council of Europe (CoE) has called for an assessment of existing gaps and the elaboration of a CoE ‘Framework Convention for the Recognition of Status and Rights of Environmental Migrants’ – either in a separate international convention or as part of existing multilateral treaties.
 Prof. Biermann has argued in favour of the development of a Protocol to the UNFCCC for the protection of ‘climate refugees’.
 The German Advisory Council on Global Change (WBGU) suggests a separate legal instrument (which could include a reference to the GRC), which should be – however – not restricted to ‘climate refugees’ but should apply to ‘environmental refugees’ in general. Docherty/Giannini demand a separate instrument for ‘climate refugees’ (not under the umbrella of any existing instrument) in order to guarantee more flexibility and an interdisciplinary approach, which would be not possible if connected to an already existing instrument.
 

In general, it seems useful to make ‘climate refugees’ visible – be it in already existing texts or in a new instrument (otherwise they risk being subject to restrictive interpretation). It also sounds sensible to develop a new instrument within the framework of the UNFCCC, as it would have the advantage that this instrument is regarded as the central global comprehensive framework to deal with climate change
 and that it already contains the desired principles (principles of equity and common but differentiated responsibilities) in regard to preventive obligations; it is also widely ratified. The disadvantage of such an approach would be the exclusion of ‘environmental refugees’ not being displaced by climate-induced events. It might also prove difficult in practice to separate climate-induced from other environmental events.
In any case, if it were decided to draft a new instrument, it seems recommendable to include an explicit recognition of shared responsibilities for a global challenge (based on per capita emissions and economic capacity). A new instrument could contain obligations of states to be identified on the basis of their resources and per capita emissions (e.g. based on Annex II Parties to UNFCCC),
 and - corresponding to those obligations - rights of individual ‘climate displacees’ of certain recipient states (to be identified on the basis of the risk to be affected, resources (adaptive capacity) and per capita emissions (e.g. only in relation to non-Annex I Parties to UNFCCC)).
 Burden- and responsibility-sharing of protection obligations could take the form of ‘sharing of persons’ (resettlement, temporary protection) and the sharing of the financial and material burden (e.g. arrangements to strengthen the preparedness for mass influx, enhance local capacity, expertise and flexibility).
 The new instrument could also include rules on an operational level relating to the cooperation between and coordination of international actors (e.g. UNDP, World Bank, UNEP, UNHCR). Since there is no institution with responsibility for climate-induced displacement, there is the risk that otherwise this issue will be dealt with in an ad hoc and fragmented manner. 

� 	i.e. the increase in the intensity of tropical hurricanes, the increase in the frequency of heavy rainfalls and floods, the increase in droughts and desertification as well as rising sea-levels. See IPCC (2007) Climate Change: Synthesis Report, Fourth Assessment Report.


� 	UN International Strategy for Disaster Reduction, definition of disaster: ‘A serious disruption of the functioning of a community or a society causing widespread human, material, economic or environmental losses which exceed the ability of the affected community or society to cope using its own resources. A disaster […] results from the combination of hazards, conditions of vulnerability and insufficient capacity or measures to reduce the potential negative consequences of risk.’


� 	The UN Under-Secretary-General for Humanitarian Affairs and the Emergency Relief Coordinator John Holmes stated that today three quarters of all disasters were climate-induced; that over the last two decades, the number of registered natural disasters had doubled from about 200 to more than 400 per year. Speech by Sir John Holmes Under-Secretary-General for Humanitarian Affairs and Emergency Relief Coordinator to the UK Parliament lunchtime event ‘The Humanitarian Implications of Climate Change’, 18.03.2009.


� 	In that regard, the IPCC stated that in Africa, until 2020, 75 to 250 million persons could be affected by climate-induced increasing water scarcity; in Asia more than one billion persons by 2050. See IPCC (2007) Climate Change: Impacts, Adaptation and Vulnerability, Contribution of Working Group II to the Fourth Assessment Report of the Intergovernmental Panel on Climate Change, Summary for Policymakers, 13.


� 	In 2000, the Nile delta built the basis of livelihood for 40.2 million persons; thereof 10.7 million persons lived in areas which could be flooded by a 2 meter sea level-rise. This in combination with desertification on the margins of the Nile delta could force the population to move in an already now densely populated country in even smaller habitable area. See CARE, UNHCR, UNU-EHS et al. (2009) ‘In Search of Shelter’: Mapping the Effects of Climate Change on Human Migration and Displacement.


� 	In that regard, the UN Human Rights Council recognised that climate change has negative consequences for the enjoyment of human rights by human beings who are already today in a vulnerable situation; see Human Rights Council, Resolution 10/4 Human Rights and Climate Change, adopted at 41st meeting, 25.03.2009.


� 	See IPCC (2007) Climate Change: Synthesis Report, Fourth Assessment Report, 39: ‘Most of the observed increase in global average temperatures since the mid-20th century is very likely due to the observed increase in anthropogenic GHG concentrations.’


� 	Norwegian Refugee Council (2009) Climate Changed: People displaced, 7.


� 	Preventive measures are on the one hand mitigation measures, which address the risk itself (such as the reduction of greenhouse gas emissions) and on the other hand adaptation measures, which aim at the reduction of the vulnerability of the region and population to the effects of climate change (in areas affected by droughts e.g. installation of irrigation plants and diversification in agriculture such as the use of drought resistant seeds; protection of the coastal zone in flood-prone areas).


� 	Often mentioned figures are 150 million (IPCC) or 150-200 million (Norman Myers; referred to in the report by Sir Nicholas Stern) persons to be displaced by 2050. One estimate even mentions one billion persons (estimate at the Climate Change and Forced Migration Conference on 29.04.2008, Institute for Public Policy Research); see The Independent, (29.04.2008) ‘Climate change could force 1 billion from their homes by 2050’. Compare Myers N., Kent J. (1995) Environmental Exodus: An Emergent Crisis in the Global Arena, Climate Institute, Washington DC, 1, 14.


� 	OCHA and IDMC/NRC (2009) Monitoring Disaster Displacement in the Context of Climate Change.


� 	Norwegian Refugee Council (2009) Climate Changed: People displaced, 7.


� 	Norwegian Refugee Council (2009) Climate Changed: People displaced, 7.


� 	Norwegian Refugee Council (2009) Climate Changed: People displaced, 7.


� 	El-Hinnawi E. (1985) Environmental Refugees, UNEP, 4. Later also e.g. Norman Myers.


� 	UNHCR (2009) Climate Change, Natural Disasters and Human Displacement: a UNHCR Perspective, 8f. See also McGregor J.A. (1993) Refugees and the Environment, in Black R., Robinson V. (ed.) Geography and Refugees, 162. King T. (2006) Environmental Displacement: Coordinating Efforts to Find Solutions, Georgetown International Environmental Law Review, Vol. 18 543.


� 	E.g. IOM, also EACH-FOR; similar Norwegian Refugee Council: ‘Environmentally displaced persons’: all ‘persons who are displaced within their own country of habitual residence or who have crossed an international border and for whom environmental degradation, deterioration or destruction is a major cause of their displacement, although not necessarily the sole one.’ Among EDPs a distinction is made between ‘environmental migrants’, ‘environmental displacees’ (‘[…] people who are forced to leave their usual place of residence, because their lives, livelihoods and welfare have been placed at serious risk as a result of adverse environmental processes and events (natural and/or triggered by people).’ and ‘development displacees’). Dun O., Gemenne F., Stojanov R. (2007) Environmentally displaced persons: Working definitions for the EACH-FOR project. Reference to similar definitions of J. Crisp, UNHCR and Gorlick B. (2007) Environmentally Displaced Persons: A UNHCR Perspective.


� 	Norwegian Refugee Council (2009) Climate Changed: People displaced, 8.


� 	See UN Doc. E/CN.4/1998/53/Add.2. The principles are per se legally non-binding; however, they reflect existing international standards and have been recognised as ‘important international framework for the protection of internally displaced persons’ at the World Summit 2005. Of importance to climate-induced IDPs in Africa will be the recently adopted (legally binding) Convention for the Protection and Assistance of IDPs on African level by the African Union (‘Kampala Convention’) (adopted at the Special Summit of the African Union in Kampala on 22.10.2009). It contains explicit obligations regarding the prevention of natural disasters and compensation of displaced persons.


� 	Compare Kälin W. (2008) Annotations to the Guiding Principles on Internal Displacement.


� 	See Carr S. (2009) From Theory to Practice: National and Regional Application of the Guiding Principles, International Journal of Refugee Law 2009, Vol. 21 Nr. 1, 35.


� 	Guiding Principles on Internal Displacement, Introduction - Scope and Purpose, para. 2: ‘[…] persons or groups of persons who have been forced or obliged to flee or to leave their homes or places of habitual residence, in particular as a result of, or in order to avoid, the effects of armed conflict, situations of generalized violence, violations of human rights or natural or human-made disasters, and who have not crossed an internationally recognized State border.’


� 	Norwegian Refugee Council (2009) Climate Changed: People displaced, 11.


� 	According to Section II of the Principles, the home state but also international actors should ensure human rights so that displacement does not become necessary; arbitrary displacement is prohibited (Art. 6.1); displacement should be the last resort (Art. 7.1) - authorities must try to implement other adaptation risk reduction measures; if displacement is necessary account of the needs of the persons affected has to be taken; the Principles explicitly refer to indigenous people and peasants. 


� 	Three solutions are proposed (return, local integration, resettlement in another part of country) – in all those cases participation has to be secured (Art. 28.2); right to be protected against forcible return/resettlement to places where life, health, at risk (Art. 15.d). Compensation for property/land lost and assistance in resettling is stipulated (Art. 28f). 


� 	Art. 7.3.c, d, 18.3, 28.2.


� 	Norwegian Refugee Council (2009) Climate Changed: People displaced, 11-12. Compare also Human Rights Committee (treaty body of the International Covenant on Civil and Political Rights): CCPR/C/USA/CO/3: Hurricane Katrina, special protection needs of the poor (in particular African-American disadvantaged groups) have to be taken into account (rescue and evacuation plans were based on the assumptions of usage of private vehicles).


� 	IASC (2006) Operational Guidelines on Human Rights and Natural Disasters, Brookings-Bern Project on Internal Displacement, drafted by the Special Representative of the SG on the Human Rights of IDPs. See also IASC (2008) Field Manual on Human Rights Protection in Situations of Natural Disaster, Brookings-Bern Project on Internal Displacement.


� 	Turkey for example has applied in its law only protection for IDPs displaced due to terrorism. Nepal adopted national IDP policy but has ignored some basic principles of the Guiding Principles. See Williams A. (2008) 512. See also Carr S. (2009) who investigated the practical effectiveness of implementing norms in Turkey, Angola and Colombia.


� 	Art. 6 of this Protocol obliges states ‘[to] enact national legislation to domesticate the Guiding Principles fully and to provide a legal framework for their implementation within national legal systems’. National laws should regulate the procedure for relocation in the context of development projects and ‘specify the organs of government responsible for providing protection and assistance to internally displaced persons, disaster preparedness and the implementation of the legislation incorporating the Guiding Principles’. Apart from that, states shall ensure participation of IDPs in the preparation and development of such legal acts. Compare Kälin W. (2007) The Great Lakes Protocol on Internally Displaced Persons: Responses and Challenges, 27.09.2007.


� 	The Human Rights Committee stated in its Concluding Observations to the USA the need to review practices/policies to guarantee full implementation of obligations to protect life and the prohibition of discrimination and of the Guiding Principles in matters relating to disaster prevention and preparedness, emergency assistance and relief measures (CCPR/C/USA/CO/3, para. 26).


� 	Forced Migration Review, Achievements, challenges and recommendations, Summary of outcomes of the GP10 Conference (October 2008), 6. Compare IDMC (2008) Global Overview of Trends and Developments in 2007.


� 	On a regional African and Latin American level expanded refugee definitions exist – they include persons who saw themselves forced to leave their place of usual residence because of events, which seriously disturbed public order; however they do not mention environmental displacement explicitly. See Cartagena Declaration on Refugees (1984), OAS/Ser.L/V/II.66, Doc. 10, rev. 1, 190-3; part III (Conclusions). Art. I (2) OAU Convention governing the specific aspects of refugee problems in Africa (1969), UNTS no. 14691.


�  	Art. 1A (2) GRC: ‘[…] the term “refugee” shall apply to any person who […] owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or who, not having a nationality and being outside the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it. […]’. It requires ‘a well-founded fear of persecution’ and the nexus between the well-founded fear of persecution and one of the enumerated reasons. ‘persecution’ is composed of the elements ‘serious harm’ and the failure of state protection. Theoretically, the element ‘serious harm’ would not constitute a big obstacle to be fulfilled by ‘international climate displacees’.


� 	‘Persecution’ is composed of a ‘serious harm’ and the failure of state protection. 


� 	Norwegian Refugee Council (2009) Climate Changed: People displaced, 3.


� 	Non-refoulement rules include only in limited instances a right to entry. McAdam J. (2007) 10 refers to Noll G. (2005) ‘Seeking Asylum at Embassies: A Right to Entry under International Law?’, 17 International Journal of Refugee Law 542, 573.


� 	Lopez A., 393 refers to ECRE (2003) ‘European Asylum Systems: Legal and Social Conditions for Asylum Seekers and Refugee in Western Europe’; McAdam J. (2005) ‘The European Qualification Directive: The Creation of a Subsidiary Protection Regime’, 17 International Journal of Refugee Law, 461. McAdam J. (2007) 55. While there is no legal justification for differentiating between the status of GRC refugees and the status of beneficiaries of complementary protection, in practice, complementary protection envisages lower levels of protection than in the GRC.


� 	i.e. ill-treatment under any right other than Art. 3 ECHR must effectively reach the level of inhuman or degrading treatment or punishment to constitute unjustifiable breach.


� 	Council Directive 2004/83/EC (29.04.2004) on Minimum Standards for the Qualification and Status of Third Country Nationals or Stateless Persons as Refugees or as Persons Who Otherwise Need International Protection and the Content of the Protection Granted, OJ L304/12. The directive codifies already existing state practices of Member States; it has been criticised that the definition does not comprise all persons who could be protected under the ECHR against removal.


� 	A person qualifies for ‘subsidiary protection’ if substantial grounds have been shown for believing that he or she, if returned would face a real risk of suffering ‘serious harm’ (and is unable/unwilling to avail him-/herself of the protection of that country) (Art. 2 (e)).


� 	‘Serious harm’ as defined in Art. 15 Qualification Directive (QD) encompasses apart from inhuman and degrading treatment death penalty or execution; torture; or serious and individual threat to a civilian’s life person by reasons of indiscriminate violence in situations of armed conflict. The wording of Art. 15 QD does not leave room for additional types of ‘serious harm’, which could be relevant for environmental disasters/environmental change (however, a former draft of the directive contained an additional paragraph (serious harm could consist of ‘violation of a human rights, sufficiently severe to engage Member State’s international obligation’), which was deleted). It is contested whether this gap with regard to victims of environmental disasters was on purpose or not.


� 	So far, no specific protection mechanism exists under international law for people fleeing violations of economic, social and cultural rights if their basic livelihoods are threatened. McAdam J. (2007) 164: She argues that the ICESCR rights are ‘not readily enforceable either domestically or at the international level, in part due to their progressive realisation’. However, the Optional Protocol to the ICESCR, adopted in December 2008 (which has not yet entered into force), envisages an individual complaints mechanism. This could bring about improvements in the future (however, so far no major emitting states have ratified this Protocol; the decisions of the Committee on Economic, Social and Cultural Rights are legally non-binding).


� 	McAdam J. (2007) 142. UK Immigration Appeal Tribunal (IAT): ‘it is uncontroversial that if as a result of a removal decision a person would be exposed to a real risk of existence below the level of bare minimum subsistence’ (e.g. absence of water, food or basic shelter) would cross threshold of Art. 3 harm.’ See Mandali v. Secretary of State for the Home Department (2002) UK Immigration Appeal Tribunal 0741, para. 10.


� 	Severity is dependent on all circumstances of case, e.g. nature and context of treatment, manner and method of its execution, duration, effects, sex, age, state of health of victim. Even a small risk can be significant and ‘real’ where foreseeable consequences are very serious.


� 	McAdam J. (2007) 164.


� 	In recent jurisprudence (ECtHR, N. vs UK, (Great Chamber) 27.05.2008, 26565/05) the ECtHR stated that even though many of ECHR rights would have social and economic implications, the Convention would aim at the protection of civil and political rights and consequently Art. 3 ECHR would not oblige a contracting party to alleviate inequalities between different countries by e.g. granting of health care/protection to foreigners without residence permit (in the concrete case the refoulement of a HIV-positive woman to Uganda was not regarded as inhuman or degrading treatment – despite it was confirmed that she would die soon after return without the treatment, which was not everywhere available and expensive).


� 	ECtHR, D. vs UK, 02.05.1997, 30240/96, paras. 49ff: Inhuman treatment (in view of the inadequate medical treatment awaiting in the country of origin) in case of a deportation of a person suffering from Aids to St. Kitts, which would lead to death under ‘most distressing circumstances’; only because of medical treatment in the UK the person could still live under humane conditions. See also Goodwin-Gill G./McAdam J. (2007) The Refugee in International Law, 314f.


� 	‘Equally, while current definitions of asylum seekers deal only with those suffering persecution, or the fear of it, at the hands of human agents, we are ignoring the growing number of people who are forced to leave their homes due to poverty and environmental degradation. These people equally need protection and there is an urgent need to devise the appropriate instruments and policies of prevention. Maybe that should provide step 2 of a Common European Asylum Policy.’ See European Parliament, Report on the proposal for a Council directive on minimum standards for the qualification and status of third country nationals and stateless persons as refugees or as persons who otherwise need international protection (COM(2001) 510. C5-0573/2001. 2001/0207(CNS)) Committee on Citizens’ Freedoms and Rights, Justice and Home Affairs Rapporteur: Jean Lambert, A5-0333/2002, 08.10.2002, 55 (explanatory statement).


� 	Note from Presidency to Asylum Working Party, ‘Discussion Paper on Subsidiary Protection’, 13167/99 ASILE 41 (19.11.1999) 3.


� 	Council of the European Union, Presidency Note: Proposal for a Council Directive on minimum standards for the qualification and status of third country nationals and stateless persons as refugees or as persons who otherwise need international protection, 12148/02, 20.09.2002, 7.


� 	Kolmannskog V. and Myrstad F. (2009) ‘Environmental Displacement in European Asylum Law’, European Journal of Migration and Law 11 (2009) 313–326.


� 	McAdam J. (2007) 169.


� 	ExCom Conclusion No. 100 (LV) (2004) para. (a): ExCom Conclusion - mass influx: considerable numbers of people arriving over an international border, rapid rate of arrival, inadequate absorption or response capacity in host states, individual procedures (where they exist) are unable to deal with the assessment of such large numbers.


� 	Goodwin-Gill G.S., McAdam J. (2007) 342: Beneficiaries receive a status between that of asylum seekers and Convention refugees. Entitlement to housing, social welfare, some medical care and access to education; access to the labour market is conditional on Member States’ right to give priority to EU citizens and EEA citizens and legally resident third country nationals receiving unemployment benefit; definition of ‘family’ is broader than under Qualification Directive.


� 	Goodwin-Gill G.S., McAdam J. (2007) 337 refers to UNHCR, ‘Annual Theme: Strengthening Partnership to Ensure Protection, Also in relation to Security’, UN doc. A/AC.96/923 (14.09.1999) para. 18.


� 	EC Council Directive 2001/55/EC of 20.07.2001 on minimum standards for giving temporary protection in the event of a mass influx of displaced persons and on measures promoting a balance of efforts between Member States in receiving such persons and bearing the consequences thereof.


� 	Art. 2 (d) Temporary Protection Directive defines ‚temporary protection’ as a procedure of exceptional character to provide, in the event of a mass influx, immediate and temporary protection, in particular if there is also a risk that the asylum system will be unable to process this influx without adverse effects for its efficient operation (Art. 2 (a)). This temporary protection should not offer any protection as alternative to refugee status, but offer an instrument to respond to urgent protection needs until individual asylum applications are dealt with. The directive defines ‘mass influx’ as the ‘arrival in the Community of a large number of displaced persons, who come from a specific country or geographical area, whether their arrival in the Community was spontaneous or aided, for example through an evacuation programme’.


� 	Displaced persons are persons who have had to leave their country of origin, or have been evacuated and are unable to return in safe and durable conditions, who may fall within the scope of Art. 1 A GRC or other international protection instruments, in particular persons at serious risk of, or who have been the victims of, systematic or generalised violations of their human rights.


� 	Finnish Aliens Act, Sec. 88(1): ‘Aliens residing in the country are issued with a residence permit on the basis of a need for protection if the requirements for granting asylum (…( are not met but the aliens are in their home country or country of permanent residence under the threat of death penalty, torture or other inhuman treatment or treatment violating human dignity, or if they cannot return there because of an armed conflict or environmental disaster.’


� 	Swedish Aliens Act, Chapter 4, Sec. 2(3): ‘In this Act a “person otherwise in need of protection” is an alien who in cases other than those referred to in Section 1 is outside the country of the alien’s nationality, because he or she *feels a well-founded fear of suffering the death penalty or being subjected to corporal punishment, torture or other inhuman or degrading treatment or punishment, *needs protection because of external or internal armed conflict or, because of other severe conflicts in the country of origin, feels a well-founded fear of being subjected to serious abuses or *is unable to return to the country of origin because of an environmental disaster. (…(.’


� 	Finnish Aliens Act, Sec. 109(1): Temporary protection may be given to aliens who need international protection and who cannot return safely to their home country or country of permanent residence, because there has been a massive displacement of people in the country or its neighbouring areas as a result of an armed conflict, some other violent situation or an environmental disaster. Providing temporary protection requires that the need for protection may be considered to be of short duration. Temporary protection lasts for a maximum of three years in total.


� 	Sec. 9b (1) Aliens’ Act: 9b. ‘Upon application, a residence permit may be issued to an alien who, in cases not falling within section 7(1) and (2), is in such a position that essential considerations of a humanitarian nature conclusively make it appropriate to grant the application.’


� 	Tuvalu (population ca. 10,000) lies only few centimetres above sea level; it is expected uninhabitable by 2050. As far as sea-level rise is concerned, coastal areas with low altitudes are 2.2 % of dry land; the home of 10.5 % of the world population. 75 % of the endangered population lives in South and East Asia. Tuvalu, Nauru, Kiribati, Vanuatu, Maldives or the Bahamas. Their total population amounts to less than 0.5 million persons. 


� 	Art. 1 (1) 1954 Convention relating to the status of stateless persons.


� 	UNHCR (2009) Climate Change, Natural Disasters and Human Displacement: a UNHCR Perspective, 7.


� 	Art. 3 (1) UNFCCC: ‘The Parties should protect the climate system for the benefit of present and future generations of humankind, on the basis of equity and in accordance with their common but differentiated responsibilities and respective capabilities. Accordingly, the developed country Parties should take the lead in combating climate change and the adverse effects thereof.’


�  	In that regard, the treaty body of the ICESCR has concluded already ten years ago: ‘States have a joint and individual responsibility, in accordance with the Charter of the United Nations, to cooperate in providing disaster relief and humanitarian assistance in times of emergency, including assistance to refugees and internally displaced persons. Each State should contribute to this task in accordance with its ability.’ It also stated that priority in food aid should be given to the most vulnerable populations. Committee on Economic Social Economic Rights, General Comment Nr. 12 on the Right to Food (1999), para. 38.


� 	Apart from that, the Millenium Development Goal no. 8 (‘Develop a global partnership for development’) affirms the need for international cooperation and support. 


� 	PACE, 23.12.2008, Environmentally induced migration and displacement: A 21st century challenge, Doc. 11785, Committee on Migration, Refugees and Population, Rapporteuer Tina Acketoft. And as well Additional Protocol regarding right to healthy environment. In the mean time Member States should apply principle of Non-Refoulement (Art 2, 3 ECHR) in ‚inclusive’ manner and grant complementary and temporary protection. PACE also suggests the development of a structure of coordination, which brings together different international actors and stakeholders (focussing on risk reduction, humanitarian aid, adaption).


� 	Biermann F., Boas I. (2010) Preparing for a Warmer World. Towards a Global Governance System to Protect Climate Refugees, Global Environmental Politics 10 (1).


� 	Docherty B., Giannini T. (2009), Confronting a Rising Tide: A Proposal for a Convention on Climate Change Refugees, 33 Harvard Environmental Law Review 33. 


� 	Human Rights Council Panel discussion on the relationship between climate change and human rights, June 2009; compare also HRC Resolution 7/23.


� 	Obligations could relate to the recognition of their contribution to ‘internal’ and ‘international climate displacement’; the protection of ‘international climate displacees’ outside the region; the sharing of the responsibility of countries of origin regarding protection of ‘internal climate displacees’; become (at least partly) responsible for protection of those ‘international climate displacees’ within the region of origin; to undertake research regarding the vulnerabilities and coping strategies of potentially affected areas and populations; to support national efforts in reducing the vulnerabilities of the region and persons affected as far as they are not already covered by the UNFCCC; to considering the granting of collective rights for citizens of ‘submerged’ states if certain conditions to be stipulated in an Annex to the instrument are met.


� 	In that regard, a list of ‘highly vulnerable’ areas and populations (based on risk and adaptive capacity) - which would need to be updated regularly – could be established by a body under the UNFCCC Conference of Parties (COP).


� 	In that regard, the EU Commission suggested in its 2008 Asylum Policy Action Programme a higher degree of solidarity also outside the EU through Regional Protection Programmes (RPP) and Resettlement. Such initiatives can provide models if they are protection-oriented and adequately funded.
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